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Passage to Bicameralism: Lisbon’s Ordinary Legislative Procedure at Ten 

 

Christilla Roederer-Rynning1 

 

Abstract: In the system of multilevel democracy emerging from the Lisbon Treaty, the Ordinary 

Legislative Procedure (OLP) embodies the idea that it is possible to have democratic law-making in 

a polity characterized by a plurality of organized demoi. This article takes stock of this idea by 

examining what role democratic aspirations played in the invention of the OLP and how this 

procedure has affected EU policy-making processes, legislative outputs, and political participation 

in critical new areas of market regulation. Though the OLP is no silver bullet for EU democracy, it 

embeds the EU policy-making process in a rules-based logic. Its democratic effects are intimately 

bound up with the evolving institutions of the so-called legislative trilogues.  

 

Keywords: Co-decision; Ordinary Legislative Procedure; Treaty of Lisbon; Democracy; 

Bicameralism; Market regulation 

 

Introduction 

Taking stock of the ‘new’ European Community in the early 1990s (Maastricht was not signed yet), 

scholars were at pains to make out the political order of the emerging polity (Sbragia, 1992). They 

saw a political entity which had evolved institutions and procedures well beyond those of an 

international organization, but remained fundamentally messy. As Johan P. Olsen (1992, p. 202)  

put it, no ‘master plans or models of the good polity’ shaped this entity; ‘general principles or 
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tendencies [were] abstracted from rather than evoked in the process of European integration’; and 

no ‘tidy European polity’ emerged from such complexity. Yet while these assessments left little 

reason to expect that democratic principles did or would shape the emerging European Union (EU), 

they captured only a thin slice of the life of the ‘new’ Community.  

Much has happened since the early 1990s.  The Treaty of Lisbon, ratified in 2009, resulted 

from a decade of constitutional reflection. This effort started in the 2001 Laeken Declaration on the 

Future of the European Union and the 2002-2003 European Convention was entirely focused on 

elucidating the appropriate contours and principles of the EU’s political order. During this process, 

general principles were both ‘abstracted from’ and ‘evoked in’ constitutional change. This makes 

the question of an emerging normative EU order even more relevant to study today.  

This article investigates to what extent and how the Treaty of Lisbon has contributed to 

democratizing the EU polity, by focusing on the Ordinary Legislative Procedure (OLP).  In the 

system of multilevel democracy emerging from the Lisbon Treaty, the OLP epitomizes the idea that 

it is possible to have democratic law-making in a multilevel polity characterized by ‘overlapping 

political communities’ (Hurrelmann and Baglioni, in this issue) and a ‘persistent plurality of 

peoples’ (Nicolaidis, 2004; see also Cheneval, Lavenex and Schimmelfennig, 2015). This article 

takes stock of this idea by examining what role democratic aspirations played in the invention of the 

OLP, and how the OLP in practice has delivered on such aspirations. Legislative trilogues feature 

prominently in this discussion given the role of this informal institution in the day-to-day practice of 

EU law-making, and lingering suspicions among EU democrats that trilogues have cancelled out 

three decades of constitutional reform (Curtin and Leino, 2017).  

The article has four parts. The first part examines how new the OLP is, considering that co-

decision has, in one form or another, existed for some 25 years. The second part discusses the OLP 

through the prism of the democratic development of the EU. Focusing on the everyday process of 
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law-making, the article argues that the democratic effects of the OLP can be gauged along three 

dimensions: (1) the organizations and routines developed to make OLP work in practice (trilogues); 

(2) the responses of societal actors (politicization); and (3) the response of the Member States 

(compliance with OLP rules). The third part highlights two empirical cases for further exploration 

of the contribution of the OLP: the regulation of agricultural markets and the regulation of financial 

markets. While emblematic of the deepening of co-decision in market regulation, these cases are 

rooted in such different policy environments that any observed similarities should be taken 

seriously. The fourth and last part provides exploratory insights into the introduction of the OLP in 

these two policy areas. This analysis paves the way for the concluding assessment of the democratic 

contribution of Lisbon’s OLP.  

 

Passage to Bicameralism 

Even if the OLP was formally born in the Lisbon Treaty, its roots are much older. Considered from 

the perspective of the development of the legislative powers of the European Parliament (EP), the 

OLP is the latest step in a longer sequence of constitutional innovations including, in summary 

form: the invention of the co-operation procedure giving the EP a binding legislative role in a 

number of policy areas (Single European Act, 1987); the conversion of the co-operation procedure 

into the co-decision procedure putting the EP and the Council on a more equal footing in a larger 

number of policy areas (Treaty of Maastricht, 1993); the streamlining of the co-decision to allow 

Council and Parliament to adopt co-decision files already in first reading (Treaty of Amsterdam, 

1999); and finally, a decade later, the OLP (Treaty of Lisbon, 2009). This raises the question of 

assessing the specific contribution of the Lisbon Treaty. Sometimes, the OLP is treated as co-

decision by another name. Just how does the Lisbon Treaty innovate in relation to previous 
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developments? Is Lisbon’s OLP old wine in a new bottle? These questions can be answered with 

regards to the institutional, cultural, and political dimension of change.  

Institutionally, change can be grasped as it relates to the formal rules (institutional depth) of 

inter-institutional relations. Institutional depth can be defined as the formal division of labor 

between the two legislators, and the binding character of their intervention. By this yardstick, the 

Treaty of Lisbon does not introduce any change: the legislators have the same powers, rights, and 

obligations under the OLP as under the previous co-decision, which is why OLP and co-decision 

sometimes continue to be used interchangeably.  

Culturally, change can be grasped in terms of the collective ideas and discourses mobilized 

with reference to the shift to OLP. This is a more elusive aspect of constitutional or treaty change, 

and arguably also an under-estimated contribution of the Treaty of Lisbon. The very notion of an 

‘ordinary legislative procedure’ is interesting for several reasons. As it is well known, international 

organizations do not ‘legislate’; the EU does and has done it for a while. Until recently, this 

fundamental activity of the EU’s was symbolically blurred by the obscure labels of EU procedures: 

co-operation, co-decision, assent, consent, etc. With Lisbon, the EU tiptoes into the realm of 

domestic politics by borrowing the language of ‘legislation’. Furthermore, the distinction between 

‘ordinary’ and ‘special’ legislative procedures further adds weight to the domestic imagery by 

conveying co-decision, which is most akin to domestic law-making, as both the ‘default standard’ 

and the ‘normal mode’ of EU law-making. A contrario, other modes of law-making become 

exceptions and perhaps abnormalities. Co-decision is transmuted into bicameral law-making, a 

familiar and ‘normal’ form of decision-making for many citizens of the EU. Finally, the Lisbon 

Treaty ‘normalized’ or ‘standardized’ the use of co-decision in general by categorizing legal acts 

more explicitly – for example the distinction between laws on the one hand, and implementing or 

delegated acts on the other hand – and by matching procedures more systematically – for example 
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Qualified Majority Voting (QMV) in Council with co-decision. This reflected a decade-long effort 

of rationalization and simplification of EU legal norms, initiated by the Laeken declaration of 2001 

and symbolized by the extraordinary European Convention of 2002-2003 (Norman, 2005). 

Finally, politically, change can be grasped with reference to the domain of application of co-

decision (scope). Scope raises the critical question of the topology of co-decision, i.e.: not only 

‘how large a policy perimeter’ co-decision refers to, after Lisbon, but also ‘what kind of soil’ co-

decision is introduced to. By this yardstick, the Treaty of Lisbon accomplishes significant changes, 

which confirm cultural change as described above. It considerably enlarges the perimeter of co-

decision. Post-Lisbon, co-decision applies to 83 TFEU subject areas, over half of which (47) are 

either completely new subject areas or are subject areas for which the Treaty of Lisbon changed the 

type of legislative procedure. The perimeter of co-decision, or bicameral law-making, post-Lisbon 

is thus considerable, covering more than 72% of all subject areas for which the TFEU provides for 

legislative procedures. The remaining areas are covered by various special legislative procedures 

(SPL). These (31) cases of SPL are very diverse in terms of the powers of the EP: while many (21) 

provide for intergovernmental decision-making leaving the EP with a sole consultative power, other 

cases of special legislative procedures give the EP more substantial power, through the consent 

procedure1 or the right to act after approval or consent of the other policy-making institutions.2 

Finally, while being enlarged, the perimeter of co-decision is also enriched with very different 

‘soils’. Historically, the remit of the EP’s legislative powers was in areas of regulatory intervention. 

In addition, prior to Lisbon, a few areas under the traditionally intergovernmental ‘third pillar’ of 

judicial integration – Justice and Home Affairs (JHA) – had moved to co-decision and QMV.3 With 

Lisbon, the process of communautarization of the JHA pillar accelerates with 7 new JHA areas in 

co-decision: some of the new areas that are now ruled under OLP in JHA are quite sovereignty-

sensitive, particularly counter-terrorism or criminal law (Ripoll Servent, 2015). Furthermore, the 



 5 

most egregious anomalies to the ‘no QMV without co-decision’ axiom are tackled. This includes 

several of the new JHA co-decision areas and, in the first pillar of European integration (traditional 

Community/market regulation), the Common Agricultural Policy. As a result of these constitutional 

changes, the number of co-decision files adopted grows from 403 acts in the 1999-2004 period to 

488 in the 2009-2014 period (Figure 1).  

 

[Insert Figure 1 about here.] 

 

In sum, the Lisbon Treaty reveals both the strengths and the vulnerabilities of the passage to 

EU bicameralism. On the on hand, Lisbon is the culmination of a continuous process of 

constitutional change assimilating EU decision-making to domestic decision-making. On the other 

hand, as it enters ever more deeply into sovereignty-sensitive areas of the Member States, post-

Lisbon co-decision is also potentially a vehicle of collision between the EU and the domestic 

political orders.  

 

Democratic Development: Beyond Constitutional Choices 

Scholars have vigorously debated the roots of co-decision (Rittberger and Schimmelfennig, 2006). 

This debate has bifurcated into three main explanations of the legislative empowerment of the EP. 

A ‘policy-seeking’ explanation has highlighted the instrumentalist logic of Member States’ 

constitutional choices (Golub, 1999; Schulz and König, 2000). By contrast, a ‘legitimacy-seeking’ 

explanation has highlighted the role of normative constraints on Member States’ constitutional 

choices (Rittberger, 2005; 2006; 2012; Schimmelfennig, 2010). Finally, an ‘inter-institutional 

bargaining’ perspective has highlighted the strategic role of the EP, in between constitutional 

moments (Farrell and Héritier, 2003; 2007; Hix, 2002).  
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These explanations have fared better at capturing the shift to co-decision than the shift from 

co-decision to the OLP (Rittberger, 2012; Roederer-Rynning and Schimmelfennig, 2012; Rosén, 

2017). The main reason for this is that the treaty-making method became increasingly complex 

during the 1990s and the 2000s, introducing elements and dynamics that the debate on co-decision 

failed to capture. The growing shortcomings of the intergovernmental method were one of the main 

factors of change, paving the way for a new method of treaty-making. The Laeken Declaration on 

the Future of the European Union prefaced such a change. Unlike the classic method, which 

consisted in convening a treaty-making intergovernmental conference (IGC), the new method rested 

on two legs: a traditional treaty-making IGC; and a less traditional Convention on the Future of 

Europe, largely inspired by national constitution-making conventions. Furthermore, it subordinated 

policy objectives to constitutional objectives by tasking the Convention with drafting a 

constitutional treaty ahead of the IGC. This sequence made it difficult for Member States to 

cultivate their idiosyncratic policy preferences and tie them to institutional compromises. It helped 

overcome longstanding political obstacles to constitutional reform, by dint of constitutional 

reasoning and legal argumentation (Roederer-Rynning and Schimmelfennig, 2012). Lisbon OLP 

reform, in agriculture as in other anomalous areas such as trade, was thus very much the fruit of 

contestation and conquest (Rosén, 2017).  

While this debate emphasizes the role of democratic concerns in the OLP’s DNA, it limits 

itself to an analysis of grand, history-making decisions. The latter are important but remote from 

everyday practice. Therefore, in order to grasp the democratic effects of the OLP, we need to climb 

down from the constitutional or treaty-making level and observe the more mundane level, at which 

everyday law-making is made. At this level, it is possible to gauge democratic development by 

examining everyday institutions and political behavior.  We identify three dimensions along which 

to gauge the democratic effects of OLP.  These are: (1) the organizations and structures established 
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to make OLP work in practice (trilogue institutions); (2) the responses of societal actors (extent of 

politicization); and (3) the responses of the Member States to OLP rules (compliance or selective 

exit).  

How policy-makers make the OLP work in practice is as important as why they chose the 

OLP as a basis for law-making in the first place. This aspect draws to our attention the importance 

of institutionalization: the moment when legal rules and procedures acquire substance and stability. 

The debate has revolved around the role of the so-called legislative trilogues. Trilogues are an 

‘informal but institutionalized mechanism providing for in camera discussions of legislative texts 

between the Council, the EP, and the Commission, with a view to securing legislative 

compromises’ (Greenwood and Roederer-Rynning, 2018). The issue at stake has been the 

democratic legitimacy of these practical arrangements, given the lack of publicity of the trilogue 

meetings and their pivotal importance in reaching legislative agreement (Dionigi and Koop, 2017). 

Scholars have long viewed trilogues as an opaque and unaccountable form of decision-making 

(Farrell and Héritier, 2004; Héritier and Reh, 2012; Rasmussen and Reh, 2013; Reh, 2014; 

Roederer-Rynning, 2015; 2017; Stie, 2013; Curtin and Leino, 2017). In particular, they have 

criticized trilogues for enabling a small set of lawmakers to aggrandize their power by ‘controlling 

information flows between [legislative chambers]’ (Farrell and Héritier, 2004, p. 1184). The 

beneficiaries are the trilogue negotiators, chiefly the EP rapporteur and the Council presidency. This 

interpretation is known as the ‘relais actor thesis’. It is influential but empirical studies have failed 

to provide support for it (Costello and Thomson, 2011; Rasmussen and Reh, 2013), while instead 

evidencing a certain responsiveness of trilogues to politicization (Brandsma, 2015). Recent research 

suggests that trilogues are a dynamic institution, and that various norms may play a distinctive role 

in this institutional dynamism. First, the EP and the Council have brought their own values (and 

interests) to bear on the trilogue process by shaping its institutionalization in the parent legislature. 



 8 

While both have had an interest in sustaining rules-based law-making, the EP, guided by its self-

understanding as an organ of parliamentary representation, has also been eager to bring democratic 

norms to bear on trilogues. Contrasting with the Council’s more pragmatic approach, the EP 

approach to trilogues has been institutionalized in a process, which is in large part rules-based, 

characterized by pluralistic representation, and contains a number of statutory reporting back 

requirements (Greenwood and Roederer-Rynning, 2018). Second, the trilogues themselves have 

generated their own norms and expectations as part and parcel of the broader process of 

socialization between the Commission, EP, and Council participants. It has been argued that 

trilogue socialization has promoted a more ‘realist’ interpretation of co-decision, which has 

moderated the reformist ambitions of the EP by linking its credibility to expectations of 

‘responsible’ legislator (Ripoll Servent, 2012). All in all, the democratic effects of the co-decision 

and OLP procedures seem to trickle down in everyday law-making through a sedimental process 

where democratic norms play a certain, but not uncontested, role.  

Finally, as mentioned above, an analysis of the democratic effects of the OLP must consider 

the responses of political actors. This must include at least the responses of the Member States, 

which in instrumental terms have most to lose in the shift to the OLP, and the responses of the EU 

citizenry, which is thought to be the prime beneficiary of the shift. For a long time, ‘European 

integration … was largely a non-issue for the public’ (Hooghe and Marks, 2009, p. 6). However, 

this state of affairs started to shift with the Maastricht Treaty, due to the contentious nature of EU 

proposals; and by the time of ratification of the Lisbon Treaty, scholars argued that ‘public opinion 

on European integration … is rather well structured, affects national voting, and is connected to the 

basic dimensions that structure contestation in European societies’ (Hooghe and Marks, 2009, p. 7). 

The logic of ‘public control’ (Curtin and Leino, 2017) of the Treaty of Lisbon epitomized the 

growing politicization of European integration. Within this evolving context, the contribution of the 
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OLP to the broadening of the political debate on European law-making depends very much on the 

role of the EP. Traditionally, the EP has cast itself as the champion of ‘diffuse interests’,4 even 

though there is a debate about whether this is still the case (Burns et al., 2010; Rasmussen, 2012; 

Ripoll Servent, 2012). In addition to bringing new voices to the policy debate, the EP can also 

foster politicization by providing peripheral groups with new venue for information and influence.  

Faced with growing constitutional regulation on their decisional power, and possibly growing 

politicization, Member States may be tempted to resort to ‘selective exit’ (Weiler, 1991). ‘Selective 

exit’ allows members states to ‘retain membership’ while ‘avoid[ing] their obligations under the 

Treaty, be it by omission or commission’ (Weiler ,1991, p. 2412). This discussion is particularly 

relevant today in light of growing concerns that a new intergovernmentalist turn is taking place in 

EU law-making (Fabbrini and Puetter, 2016; Rasmussen, 2018).  

 

The OLP Put to the Test: Regulating New Sensitive Markets  

Two cases are particularly interesting to study the inroads of bicameralism in EU policy-making.  

These cases both pertain to market regulation, and cover areas where EU institutions were not 

primarily involved in regulation or regulated mostly through intergovernmental arrangements, 

respectively: financial markets and agricultural markets. In both cases, the new EU bicameralism 

post-Lisbon met with closed policy communities more at ease with the technicalities of executive 

politics than the political arguments of public deliberation. The power of these closed policy 

communities verges on regulatory capture (Tsingou, 2010; Daugbjerg, 1999). These cases are 

interesting to compare because they represent two contrasting universes of EU policy-making. On 

virtually all aspects of policy-making, agriculture and finance are so different that any similarities in 

the process or outcome of EU bicameralism would have to be taken seriously.  

The regulation of agricultural markets has been the exclusive responsibility of EU institutions 
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since the Treaty of Rome, and it is at the center of the Common Agricultural Policy (CAP) of the 

EU. This area represents a hard case of parliamentarization (Roederer-Rynning and 

Schimmelfennig, 2012). The CAP was one of the very last policy areas to be placed under co-

decision. The shift to co-decision took place in the Treaty of Lisbon. Member States resisted 

sharing decision-making power with the EP as long as possible, but in the end they could not 

muster convincing arguments for continuing to treat agriculture in an idiosyncratic fashion. In light 

of the simplifying thrust of the Convention on the Future of Europe, ad hoc rules had become 

glaring and unsustainable anomalies.5 Besides being a hard case of parliamentarization, agriculture 

is also a case of policy exceptionalism (Daugbjerg and Feindt, 2017). Exceptionalism is a policy 

paradigm which calls for a differential treatment of agriculture, compared to other economic 

sectors, with reference to structural features of production setting this sector apart. Exceptional 

treatment has historically taken the form of high levels of public assistance through various 

financial schemes, and also exemptions from some competition rules. In the EU, this has meant that 

agricultural policy has been more about distributing farm payments than standard setting. The CAP, 

which still amounts to more than 40% of the EU budget, thus stands out as one of the very few 

instances of EU redistributive policy-making in an ocean of EU regulatory policy-making. 

Redistributive policies are usually characterized by a high level of public salience and 

intergovernmental control.  

In contrast to agriculture, the regulation of financial markets has traditionally been the core 

responsibility of the Member States, although it has recently developed at the EU level under the 

umbrella of Single Market policy-making. The Single Market is the birthplace of co-decision, and 

therefore the regulation of financial markets at the EU level has developed in a policy universe 

where the Council takes bicameral politics for granted and has had a long time to learn how to work 

with the EP. The Single Market area is the hallmark of regulatory policy-making. In contrast to 
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redistributive policy-making, of which the CAP is the textbook example, regulatory policy-making 

shapes the behavior of economic actors through standard-setting and rule-making rather than 

financial transfers. Characteristics of regulatory policies are a low degree of public salience, a high 

level of technical expertise, and a prominent role for the supranational EU institutions.  

Both areas of policy-making have experienced tremendous pressures for change in the wake 

of the Treaty of Lisbon. The financial and sovereign debt crisis was a powerful impetus for change 

in the financial sector, from which it partly arose. It had existential implications for European 

integration. EU policy-makers were faced with nothing less than rescuing insolvent national 

economies while creating a common regulatory framework from scratch. In June 2012, the 

European Council issued an ambitious plan for moving towards a ‘genuine economic and monetary 

union’, identifying the construction of ‘an integrated financial framework’ as a key priority 

(European Council, 2012). This was the beginning of the banking union. Legislative proposals, 

which would have been unthinkable just a few years earlier due to the imbrication of financial 

institutions with national governments and a very closed financial policy community, now came out 

of the Commission at record speed (Nielsen and Smeets, 2017).6  

The financial crisis affected the agricultural sector indirectly through the historic economic 

recession it triggered and its drain on the national treasuries. As a money policy, the CAP was 

particularly vulnerable to the changing strategic priorities of EU policy-makers. The post-Lisbon 

round of negotiations on the long-term budget of the EU – technically called the EU’s multi-annual 

financial framework (MFF) – channeled these pressures to the agricultural sector. This strand of 

change became intertwined with the negotiations on the CAP 2014-2020, whose objective was to 

green CAP support. The CAP 2014-2020 reform was a massive package of four regulations, 

initiated in 2011 and concluded in the fall of 2013.7 It was also the first time Member States 

negotiated a CAP reform under co-decision rules.  
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In sum, both the regulation of financial and agricultural markets put the emerging EU 

bicameralism to the test. Comparing these very different sectors may shed important insights into 

the strengths and weaknesses of EU bicameralism in new sensitive areas of market regulation.   

 

Still No ‘Master Plan’ for a ‘Messy Polity’?  

The exploratory analysis proceeds by focusing on the institutionalization of OLP in these new areas 

of EU bicameral policy-making (‘trilogues under pressure’) and the political responses to OLP from 

organized civil society (‘politicization’) and the Member States (‘intergovernmental carve outs’). 

The material covers findings from the relevant scholarly literatures and primary sources from EU 

institutions, including documents and some interviews with EU practitioners conducted in 

September 2017 in the context of a larger research project on trilogues. 

 

Trilogues under pressure 

The EP has historically been the motor of trilogue reform and institutionalization. With the outbreak 

of the financial crisis, MEPs were faced with a very intense pressure to deliver legislation while 

responding to mounting societal demands for accountability and transparency. The ECON 

committee, which had the lead on financial regulatory measures, was keenly aware of the challenge 

of delivering efficient and transparent legislation. But the search for an appropriate response 

involved a larger set of actors than just the ECON committee, as evidenced by minutes of the EP’s 

Conference of Committee Chairs (CCC) meetings dedicated to discussions on trilogues (Roederer-

Rynning and Greenwood, 2015, 2017). While different models were debated, the ECON committee 

chose to square the cycle by: (1) fast-tracking legislation through the consequent application of 

first-reading agreements; while (2) strictly coordinating the committee’s collective engagement in 

trilogues; and (3) involving the plenary strategically during the trilogue negotiations, for example 
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through requesting partial plenary votes on blocks of amendments. This approach had some 

limitations given the fast pace of the reform process and the very technical issues under discussion. 

However, it fostered a strong sense of esprit de corps in the EP team, strengthened the autonomy of 

the EP team in trilogues and, ultimately translated in compromises that occasionally upset the status 

quo preferences in the Council and ran counter to vested interests of the financial policy community 

(Greenwood and Roederer-Rynning, 2015). With the diminishing grip of the financial crisis, the 

ECON etiquette might be eroding. As a former group advisor on ECON puts it, while both Sharon 

Bowles (ECON chair from 2009-2014) and Roberto Gualtieri (ECON chair since 2014) insist on 

chairing trilogue meetings, ‘Bowles had a bigger sense of transparency in trilogue negotiations than 

Mr Gualtieri’ and furthermore Bowles ‘tried to influence the progress of files to a lesser extent than 

Mr Gualtieri. He clearly tries to wield the influence to get concessions in line with his own views’ 

(Interview 1). 

Like their counterpart in the ECON committee, the EP’s negotiators from the committee on 

Agriculture and Rural Development (AGRI) had to negotiate the CAP reform under considerable 

time pressure. However, in the case of the CAP reform, the time constraint was very much man-

made: It reflected the strategy of the EP negotiators to nest the CAP negotiations in the broader 

MFF talks. From the beginning of the CAP reform process, the AGRI chair had made it clear that 

the EP would wait for the agreement on the MFF to proceed with the CAP reform negotiations 

(Matthews, 2015). This meant that nothing happened for a very long time, and that most of the CAP 

negotiations were pressed towards the very end of the parliamentary term. The ‘trilogue phase 

followed a particularly intense calendar: around 50 meetings took place between April 2013 and 

September 2013’ (European Parliament, 2014, p. 68). This put a lot of pressure on EP negotiators 

and arguably strengthened the hand of the status quo lawmakers (Matthews, 2015).  

In agriculture, the preparations for trilogues took place in the midst of an ongoing quarrel 
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between AGRI, the lead committee on the CAP reform, and the Committee on the Environment, 

Public Health, and Food Safety (ENVI). These committees have long competed over the leadership 

of agriculture issues. In the 1990s, the mad cow disease crisis had resulted in a turbulent transfer of 

discrete agricultural policy competences from AGRI to ENVI. With its emphasis on greening, the 

new CAP reform led to renewed competition between the two, as ENVI requested co-leadership on 

aspects of the reform. ENVI did not receive satisfaction and had to settle for a consultative role as 

an opinion committee. However, AGRI promised to invite ENVI opinion rapporteurs to the AGRI 

shadows’ meeting, where the critical partisan compromises take place among a restricted circle of 

MEPs (rapporteurs and shadow rapporteurs) in order to define the final EP position. This promise 

remained empty words as AGRI members opposed it (Roederer-Rynning, 2015). The committee 

ignored the dissenting voices of the ENVI opinion rapporteurs, which means the latter had no 

influence over the definition of the EP mandate to go into trilogues.  There is no evidence that the 

AGRI leadership engaged in the kind of normative discussion about trilogues that the ECON 

leadership did, under the chairmanship of MEP Bowles. In contrast to Chair Bowles, who caused 

logistic nightmares by insisting on convening trilogue meetings at the EP and attending all ECON 

trilogues personally, the AGRI Chair let himself be seconded on important trilogue negotiations and 

accepted to convene decisive trilogue negotiations in the margins of a Council meeting in 

Luxembourg.  

 

Politicization  

There is no doubt that in the EU, a high level of politicization accompanied the financial crisis and 

the ensuing policy-making debates (Serrichio et al., 2013; Statham and Trenz, 2015; Baglioni and 

Hurrelmann, 2016; Bourne and Chatzopoulou, 2018). Politicization intensified the pressure on 

lawmakers to take account of EU citizens in the regulation of financial markets. One of the key 
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problems for reform of the financial markets has traditionally been the de facto representational 

monopoly of the financial industry and the lack of expertise about these issues among organizations 

representing diffuse interests. A step towards redressing the imbalance took place in 2011, when a 

Green MEP provided ‘pump-priming funding (from his own pocket) … to launch the NGO Finance 

Watch until resources from other NGOs, trade unions, and now the European Commission, secured 

long term funding’ (Greenwood and Roederer-Rynning, 2015, 333). Finance Watch rapidly 

developed a staff of financial specialists who were able to break the monopoly of the industry over 

the supply of information. Combined with the tough stance of the ECON committee in trilogues 

(and the participation of all EP parties in the EP negotiating team), this has enabled diffuse interests 

to leave their mark on some important aspects of financial regulation.  

The 2014-2020 CAP reform occurred under less widespread public debate than financial 

reforms, but more public debate than previous CAP reforms. A large number of civil society actors 

got involved in the struggle to define the new CAP. On the side of diffuse interests, large advocacy 

coalitions of conservationists and ruralists mobilized during the process, seeking to influence the 

outcome at several levels of decision-making. They built detailed common positions, organized 

public campaigns, participated in EP hearings and public events, proposed amendments to MEPs, 

and put forward specific voting recommendations ahead of the AGRI vote on the EP position in 

January 2013 (Roederer-Rynning, 2015). However, there was generally ‘a belief among 

environmental stakeholders and those member states or MEPs with a commitment to a ‘greener’ 

CAP that the Commission’s original proposals would deliver genuine and significant environmental 

benefits’ (Hart, 2015, pp. 261-262). In addition, on the issue of greening, the position of the EP and 

the Council was similar, leaving little room for political debate (Hart, 2015, p. 262; see also Erjavec 

et al., 2015). As a result, the ‘only real environmentally positive outcomes of the negotiations 

[were] limited to the prevention of perverse amendments’ (Hart, 2015, p. 268). In sum, whereas the 
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shift to co-decision breathed new life into the political debate on the appropriateness of CAP 

payments within and outside the EP, the prevailing line defined by the AGRI committee never 

provided diffuse interests with a venue of influence, let alone a reform lever. 

 

Intergovernmental carve outs 

Faced with the strictures of the OLP and growing politicization, Member States took some liberties 

with bicameralism, using the European Council not only to set the agenda but also to legislate. 

Evidence of the European Council’s legislative activism ranges from the six-pack and two-pack 

regulation, to the fiscal compact, and individual banking union initiatives (Bressanelli and Chelotti, 

2016). The single resolution package, which has received little attention in the literature, is 

particularly interesting because it shows how Member States carved out a major element of the 

original Commission proposal to deal with it in a conventional intergovernmental agreement. The 

carve out concerned the redistributive elements of the regulation, concretely the establishment of a 

single resolution fund (SRF). The EP protested in a letter of 15 January 2015 to the Council 

presidency and again in a letter a 20 January 2015 to Commission President Barroso.  

Likewise in the CAP reform, the European Council also acted as a makeshift legislator, 

initiating and settling key agricultural proposals in the framework of the MFF: Embedding these 

CAP issues in the MFF negotiations had a strategic advantage for the Member States, since the 

MFF regulation is adopted by unanimity (Matthews, 2014). The negotiating box on agriculture 

(heading two) included very detailed policy provisions on critical aspects of the CAP. These 

decisions rendered the Commission proposals obsolete less than six months after their publications. 

After being enshrined in the February 2013 decisions of the European Council (European Council, 

2013), these decisions were duly adopted by the Agriculture Council as the definitive position of 

the Council Presidency in the trilogues (European Parliament, 2014, p. 69). 
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Faced with EP protest, Council presidencies were compelled to devise a policy of ‘EP 

management’: keeping the EP informed of the developments even as the policy detail of the CAP 

reform migrated upwards to the European Council. Thus, under the Danish presidency (January-

June 2012), the Member States representing the presidency trio (past, subsequent, and incumbent 

presidencies of the Council) held morning meetings with the EP negotiating team before each GAC 

session and again debriefing meetings with the EP team after them. The aim was to ‘minimize 

surprises’ and avoid ‘an insurmountable problem with the EP towards the end’ by ‘chop[ping] the 

process in small bits’ (Interview 2). The Irish presidency (January-June 2013) likewise cultivated 

close collaboration with the EP (and the Commission) in the critical phase of the CAP reform 

negotiations. 

Summing up the comparative observations on these three dimensions, these cases show the 

strengths and weaknesses of EU bicameralism, as it enters into new, sensitive areas of market 

regulation. Member States do not yet consider EU bicameralism as the only game in town; in this 

respect, agriculture is no different from financial regulation. However, MEPs still have a 

considerable influence on the daily process of bicameral law-making by instituting democratic 

control and pluralistic representation. The analysis shows that faced with pressure, MEPs reacted 

very differently in agriculture and in financial affairs, resulting in a lower degree of EP autonomy 

from the Council in agriculture than in financial affairs.  These different outcomes probably reflect 

a range of circumstances and conditions, which researchers now need to disentangle. They likely 

include the extent to which EP committees are used to working with co-decision, the intensity of 

public pressure, and the configuration of policy networks.   

 

Conclusion  

Forging democracy beyond the nation-state has always been part and parcel of European 
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integration, and the birth of the OLP is incomprehensible unless one acknowledges the broad appeal 

of these democratic aspirations. However, democratic gains at the EU level are the fruit of 

contestation, and ‘even if the principle of parliamentary representation has become fundamental to 

the EU, it will be put to the test again, and will have to be justified again to continue to constitute 

the core of Union-level democracy’ (Rosén 2017, p. 1467). The cases examined in this article 

illustrate this tension well. Faced with growing politicization and the strictures of bicameralism in 

sensitive areas, Member States are still not quite prepared to consider bicameralism as the only 

game in town; and MEPs are not always inclined to break free from traditional vested interests. 

However, the passage to bicameralism is real, and intergovernmental carve outs and parliamentary 

conservatism are part and parcel of the deepening of co-decision. The OLP compels Member States 

to ‘manage’ the EP in areas of sensitive issues where they would rather just ignore it. Likewise, it 

exposes MEPs to the growing public expectations of civil society organizations. EU bicameralism 

is growing out of the straitjacket of intergovernmental relations – even in sensitive cases of market 

regulation. 

EU bicameralism is an unfinished business, though, and its democratic effects are ultimately 

bound up with the evolving institutions of legislative trilogues. Trilogues must become more 

transparent; the EP must define better procedures that ensure a more open and pluralistic debate, 

even before the trilogue process begins, and the Council must become more open to public scrutiny 

in its engagement in trilogues. These are pivotal steps towards connecting the different arenas of 

politicization—the citizen, intermediary, and institutional arenas—and harness the benefits of 

growing citizen engagement (Baglioni and Hurrelmann, 2016).  Still, bicameralism draws the EU 

polity towards a clearly rules-based logic in market regulation, a logic which can be ‘abstracted 

from’ historical developments and ‘evoked in’ concrete policy-making situations, to use Olsen’s 

terms. This rules-based law-making approach is remarkable in an historical and international 
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perspective.  
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1 6 areas provide for EP consent; 1 area provides for joint EP-Council decision-making, de facto analogous to co-

decision. The extension of the consent procedure is important since it means that the EP now has the power to say yes 

or no to almost all international agreements (Ripoll Servent 2014). 

2 3 areas provide for the EP to adopt an act. These are: statute for Members of the European Parliament, after approval 

of Council and consultation of Commission (Article 223, par.2 TFEU); provisions governing the exercise of the right of 

inquiry, after consent of Council and Commission (Article 226, 3rd subparagraph TFEU); and statute of the European 

Ombudsman, after approval of Council and consultation of Commission (Article 228, par. 4 TFEU).  

3 These areas were: some of the rules on short-stay visas and residence permits; asylum policy; irregular immigration; 

and judicial cooperation in civil matters.  

4 Diffuse interests refer here to organized groups representing broad and collective constituencies (consumers, the 

environment, animal welfare, etc.), as opposed to narrow and private interests (companies) (Kastner 2017). 

5 Pre-Lisbon, the rules in agriculture were that the Council decided by QMV, and the EP had consultative powers only. 

Agriculture was the only sector where Member States had accepted a centralization of decision-making in the Council 

without giving counterbalancing powers to the EP, thus violating the norm of ‘no QMV without co-decision’. 
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6 These initiatives included: the single rulebook (technically initiated in 2011, following the conclusion of the global 

Basel III process) which includes the capital requirements directive (CRD) and capital requirements regulation (CRR), 

both adopted in June 2013; the bank recovery and resolution directive (BRRD) adopted in May 2014; the single 

supervisory mechanism (SSM) adopted in October 2013; the single resolution mechanism (SRM) adopted between 

April and August 2014; and the single deposit guarantee scheme (DGS) adopted in April 2014. 

7 These regulations covered: direct payments; the single Common Market Organization; rural development; and so-

called ‘horizontal aspects’ related to accounting and financial rules and penalties for non-compliance. 
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