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 Th e Blasphemy Ban in Denmark    

    Lars   Grassm é  Binderup     &     Eva   Maria Lassen     

   16.1     Introduction 

     Danish law includes an article criminalising blasphemy. Th us, Article 140 
in the Danish Penal Code states that

  Whoever, in public, mocks or scorns the religious doctrines or acts of wor-
ship of any lawfully existing religious community in this country, shall be 
liable to a fi ne or imprisonment for a term not exceeding 4 months.  1    

  Th e continued inclusion of Article 140 in Danish law is controversial 
from a human rights perspective, but it is perhaps also rather surpris-
ing. Th e law is to all intents and purposes dormant. Th e last conviction 
occurred in 1946 and the last prosecution in 1971.  2   Furthermore, it can 
seem odd why Denmark would not have followed the trend of most 
other European states, including those with which Denmark normally 

     1     Danish Penal Code, Art. 140 (authors ’  translation), available at   www.retsinformation  
 .dk/ Forms/ R0710.aspx?id=181992#id3e7e1c94- 39d4- 4858- a076- 213b76980515 .  

     2       Aft er completing the writing of the present chapter, however, the provision’s longstanding 
status as dormant was challenged: In February 2017, the Director of Public Prosecution 
decided to allow that charges on the basis of the blasphemy provision were raised against 
a man who in December 2015 released a video on Facebook in which he burned the 
Quran. Th e case was to be heard by a Danish District Court.  www.anklagemyndigheden  
 .dk/ nyheder/ Sider/ tiltalt- for- afb raending- af- koranen.aspx . In response to this surprising 
development, the Red- Green Alliance  –    an opposition party  –    in March 2017 introduced a 
draft  bill on the abolition of Article 140 to Parliament. In a parallel development, the coali-
tion parties in government appeared to be ready to reconsider the latest decision from 2015 
not to abolish the provision. Th e government had decided to set up a commission with the 
mandate to scrutinize freedom of expression in Denmark, including the ban on blasphemy.   
www.justitsministeriet.dk/ nyt- og- presse/ pressemeddelelser/ 2017/ kommission- skal-
vurdere- rammerne- ytringsfriheden- 0 . Finally, in a surprise development, the blasphemy 
ban (Article 140) was lift ed by a majority of Parliament on 2 June 2017 (see  www.ft .dk/ 
samling/20161/lovforslag/l170/index.htm ). Subsequently, the previously mentioned charges 
on the basis of the blasphemy provision were also withdrawn (see  www.anklagemyndigheden 
.dk/nyheder/Sider/statsadvokat-afl yser-straff esag-om-blasfemi.aspx) .  
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compares itself, to abolish the article. Denmark is a highly secularised 
society with generally a relaxed attitude towards religion. And fi nally, 
surveys indicate that the Danish population favour   abolition.  3   However, 
as we will argue, the main explanation of the Danish exceptionalism and 
the most recent political decision from 2015 to retain the article lie in 
the fear of violent reactions to religious insult, including terrorism.   Th e 
Muhammad cartoon crisis in 2005 –   2006, the terrorist attack on a meet-
ing on  ‘ Art, Blasphemy and Freedom of Speech ’  in Krudtt ø nden (a cul-
tural centre) in Copenhagen in February 2015 and no doubt also the 
terrorist attack on  Charlie Hebdo , occurring just a few weeks before the 
decision, loomed large in the reasoning of experts and lawmakers. A sec-
ondary explanation, we shall submit, lies in political concern for the pos-
sible eff ects of an abolition of Article 140 on the status and circumstances 
of religious minorities in Denmark. 

 In this chapter, we will fi rst look at the historical development of the 
blasphemy ban, leading to the current Article 140 of the Danish Penal 
Code. Th e content and scope of Article 140 will be sketched, followed 
by a discussion of the few cases brought to court since 1933, reaching a 
climax with the Muhammad cartoons in 2006.     One legal particularity of 
the blasphemy ban will be given special attention, namely the reference to 
Article 140 in the Danish Aliens Act, which has the potential to bring the 
ban on blasphemy back to life by bringing it into play with penal systems 
of other countries with blasphemy laws.   

   Th e chapter proceeds to outline the reactions of (international) human 
rights bodies to Article 140, focussing on the statement of the UN Special 
Rapporteur on freedom of religion or belief, as well as the assessment of 
Article 140 taken by Denmark ’ s National Human Rights Institution.     

   Th e fi nal part of the chapter will focus on the most recent devel-
opments in Denmark, having as a starting point a key report of the 
Danish Criminal Law Council on the consequences of abolishing the 
blasphemy law, published in February 2015. With basis in an analysis 
of the Council ’ s arguments, we proceed to analyse the views found in 
the political and religious landscape respectively, as well as the view of 
the Danish branch of PEN as an example of a national NGO. Finally, 
following a critical discussion of the main arguments raised in favour 
of retaining or abolishing the blasphemy ban, we will point to possible 
ways forward.      

     3     Survey from December 2013, available at   www.b.dk/ nationalt/ fl ertal- vil- afskaff e-  
  forbud- mod- blasfemi .  
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  16.2     Article 140 –  Historical Background and Content 

   Th e Danish Code from 1683 included a classical blasphemy section out-
lawing mockery of  ‘ the name, words and sacraments ’  of God. It protected 
the Christian God and church directly. Th e punishment was the cut-
ting off  of the tongue, head and/ or the hand.  4   Th e exclusive reference to 
Christianity was already removed in 1799 when also the focus was moved 
from protecting God to protecting the doctrines of religions in plural. 
Th e current Danish blasphemy law has its ancestry in Article 156 of the 
Penal Code of 1866 that outlawed both private and public blasphemy. 
In 1930, the requirement was added to Article 156 that the blasphe-
mous act has to be  public . Th e article then survived in unchanged form 
as Article 140 in the Penal Code of 1933 and until this day.  5   Th e earlier 
law also imposed harsher sentences by decreeing a minimum sentence 
of one month imprisonment and by only allowing for fi ne- sentences in 
cases with  ‘ extraordinary extenuating circumstances ’ , whereas Article 140 
merely allows for imprisonment up to four months or fi nes.   

     Th e immediate object of protection of Article 140 is the religious feel-
ings directed at both the inner life of a religious group  –    the doctrines 
of the religion  –    and the outer life understood as the various elements 
of practices of worship, including customs, institutions, persons, things 
and ritual actions. From the jurisprudence and scholarly debate about the 
article, it emerges that the overall purpose of both the earlier and the cur-
rent article is to protect societal peace. Th is is also evident from the fact 
that the article fi gures in   chapter 15  of the Penal Code dedicated to  ‘ crimes 
against public order and peace ’  and from the fact that only blasphemy rel-
ative to  ‘ the doctrines and worship of religious societies lawfully existing 
in the country ’  is outlawed. Th us, the blasphemous act is considered apt 
for punishment only if it could conceivably cause public disorder among 
religious groups actually represented in the population.  6     

 Th e use of the words  ‘ mocking ’  (Danish:  ‘  spot ’  ) or  ‘ scorning ’  (Danish: 
 ‘  forh å nelse  ’ ) marks an important distinction.  ‘  Spot  ’  signifi es expressions 
of lack of or a very low level of respect for something.  ‘  Forh å nelse  ’  means 
the positive expression of contempt for something. Regarding the scope 

     4     Danish Code 1683, 6/ 1/ 7 and 6/ 1/ 8 (available at  http:// bjoerna.dk/ DL- 1683- internet.pdf ).  
     5     Criminal Law Council,  Straff elovr å dets udtalelse om de juridiske konsekvenser af en oph æ v-

else af straff elovens  §  140 om blasfemi  (Bet æ nkning nr. 1548, 2014), p. 9  ( in English:  Report 
on the Legal Consequences of the Abolition of Article 140 on Blasphemy in the Penal Code) .  

     6      Ibid. , p. 10.  
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of the article, it should be noted that, in an eff ort to limit the number 
of cases under the article, a decision to prosecute rests solely with the 
Director of Public Prosecution (henceforth DPP). From both preparatory 
work and jurisprudence, it is clear that the article should be applied only 
in very severe cases.   

   To understand the particularities of the Danish debate about Article 
140, it is important to mention that the Danish Penal Code also contains a 
hate speech article, Article 266b, commonly known as the  ‘ racism article ’ , 
stating that: 

  (1)      Whoever publicly or with the intention of wider dissemination makes 
a statement or other communication by which a group of people are 
threatened, humiliated or degraded on account of their race, colour, 
national or ethnic origin, religion, or sexual inclination shall be liable 
to a fi ne or imprisonment for a term not exceeding two years.  

  (2)      When handing down punishment, it is to be considered as an aggra-
vating circumstance if the statement has the form of propaganda.  7     

  As will be evident in our discussion that follows, it is a contentious issue 
whether or not Article 266b makes Article 140 redundant.    

  16.3     Status of the Off ence –  Is Article 140 Dormant? 

     Since the article acquired its current form in 1930, only three cases have 
been prosecuted. Only in one case, from 1938, did prosecution under 
Article 140 result in convictions with prison terms. Th e case  –    in which 
four persons were convicted and given prison sentences ranging from 
twenty to eighty days  –    pertained to anti- Semitic attacks on sacred texts 
and objects of religious veneration such as the Jewish God and Abraham. 
In 1946, a rather trivial case  –    where the convicted persons enacted a 
baptism during a costume ball without any overt intention to off end the 
Christian church  –    resulted in a minor fi ne. Finally, in 1971, the Minister 
of Justice, against the advice of the DPP, intervened to secure prosecu-
tion of a case in which in a provocative satirical folk song from a family 
TV show, the song ’ s protagonist cannot free herself from the sexual inhi-
bitions that had been installed in her through her religious upbringing. 
Th e defendants were acquitted since the court found that the satire was 

     7     Danish Penal Code, Article 266b (authors ’  translation), available at   www.retsinformation  
 .dk/ Forms/ R0710.aspx?id=181992#id3e7e1c94- 39d4- 4858- a076- 213b76980515 .  
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intended to be directed at the  use   –    by some religious groups  –    of reli-
gious doctrines and beliefs in the sexual education of children and not at 
Christian religious doctrines as such. 

     In addition to the prosecuted cases, there have been numerous failed 
attempts, including very recent ones, to make the DPP prosecute. We 
shall here focus on three prominent cases. Th e fi rst case  8   from 1976 con-
cerned a fi lm manuscript entitled  Th e Love Aff airs of Jesus Christ  by the 
artist Jens J ø rgen Th orsen. Th e manuscript portrayed the life of Christ 
as presented in the Gospels but with the addition of provocative porno-
graphic scenes with Jesus, Martha and Maria having sexual intercourse, 
including homosexual intercourse. In addition, the general depiction of 
Jesus was as a drunken, false and hypocritical person.  9   Th e DPP decided 
not to allow prosecution on the grounds that he could not exclude with 
certainty that the work could be evaluated more positively than the 
immediate impression would warrant, that is the impression of a vulgar 
and pornographic speculation in the use of personalities sanctifi ed by the 
Christian church. In particular, it could not be ascertained with certainty 
that the work expressed mockery or scorn in relation to the Christian 
church. Furthermore, it could not be assumed that it could be proved in 
court that the artist had intended, in the words of the DPP,  ‘ to speculate ’  
in vulgarity or pornography.   

 In 1984, the same artist was involved in two cases in which he painted 
provocative images of Jesus with an erect penis on two building facades, 
a restaurant and a rail station, with the permission of the owners of the 
buildings.  10   Th e DPP rejected calls for prosecution in both cases with the 
same justifi cation: though the actions could be characterized as mockery 
or scorn of the Christian tradition of worship and even though the case, 
if prosecuted, would possibly result in conviction, the DPP decided  –    
perhaps surprisingly  –    to refuse prosecution, as this was the established 
practice in cases such as this.   Aft er an appeal to the Ministry of Justice, 
it emerged that the reason for the rejection ultimately was that in the 
established legal practice, cases of a similar nature had been deemed not 
grave enough to be prosecuted. Th e Ministry of Justice, in a rather curi-
ous move, expressed regret that the case had not been taken to court so 
that the scope of Article 140 could have been determined but ultimately 
did not want to go against the decision of the DPP due to undisclosed 

     8     Decision by the Director of Public Prosecutions in case 79/ 1976, 25 June 1976.  
     9     Criminal Law Council, 2014 Report, p. 61.  
     10     Decision by the Director of Public Prosecutions in cases 62/ 1985 and 133/ 1985.  
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information from one involved chief of police and due to lack of photos 
of one of the paintings before it had been painted over.     

   Th e two reviewed cases from the 1970s and 1980s mark the last cases 
relating to Christianity, the Danish majority religion. Th e most promi-
nent among failed attempts to prosecute under Article 140 relate to the 
dominant minority religion in Denmark, Islam.  11   Th is was the attempt 
to prosecute the Danish newspaper  Jyllands- Posten  for the publication 
of the article  ‘ Th e face of Muhammed ’  containing the now infamous 
Muhammad cartoons. Th e case was rejected by the DPP in March 2006.  12   
  Th e newspaper ’ s editor of culture, Flemming Rose, had asked a group of 
Danish cartoonists to depict the prophet Muhammad. Th e publication 
of the cartoons was  –    according to Rose in the essay accompanying the 
drawings  –    an attempt to create a debate about self- censorship in rela-
tion to Islam. He tried to make the case that there were several signs  –    
including a recent case in which it had allegedly been impossible to fi nd 
an illustrator for a children ’ s book about Muhammad  –    that the Danish 
public debate about Islam was subject to dangerous self- censorship deriv-
ing from fear of the possible reactions of Muslims to criticism or satire 
in relation to Islam.   Several months aft er the publication and following a 
journey by Danish Imams to Middle Eastern countries, the international 
 ‘ cartoon crisis ’  occurred  –    with among other events a diplomatic crisis, 
the burning of some Danish embassies in the Middle East, violence in 
many Muslim countries and a widespread Muslim consumer boycott of 
Danish products. 

 Th e publication caused an uproar among some Danish Muslim groups 
and individuals (though there were no violent protests of any sort), and 
an attempt to take the paper to court followed. Aft er thorough investiga-
tion, including consultations with three academic experts on Islam, the 
DPP rejected the call for prosecution with a complex justifi cation: fi rst of 
all, the very fact that Muhammad was depicted in violation of the, among 
Muslims, widely respected ban on such imagery was not in itself suffi  cient 
for conviction since the ban is not and has not historically been respected 
by all Muslims. Th is part of the verdict has  –    rightfully  –    been criticized 
since it is not clear why the fact that only a part (indeed a large part) of 

     11     In the lifetime of the current provision, the Offi  ce of the Director of Public Prosecutions 
estimates that there have been a total of 12 cases where the Director of Public 
Prosecutions has declined requests to raise charges on the basis of the article.  www  
 .anklagemyndigheden.dk/ nyheder/ Sider/ tiltalt- for- afb raending- af- koranen.aspx   

     12     Decision by the Director of Public Prosecutions, J.nr. RA- 2006- 41- 0151, 15 March 2006.  
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Muslims were likely to be off ended was relevant to the ruling.  13   Th e fact 
that the cartoons constituted  caricatures , however, could according to the 
DPP amount to a violation. But eleven of the drawings were deemed to 
be either neutral, non- off ensive or primarily critical of societal issues in 
Muslim society and communities rather than of Islam itself. 

   Th e twelft h drawing  –    the caricature by Kurt Westergaard of an argu-
ably mean- looking bearded man with a bomb in his turban  –    was given a 
more detailed analysis. It could be interpreted as merely criticizing those 
Islamists who use Islam to justify terrorism  –    which would render the 
drawing not relevant to Article 140. However, it could also be seen as 
a depiction of Muhammad as a violent and dangerous fi gure, in which 
case it would be insulting to Muslims who elevate him to be the supreme 
model for all humans. However, in a crucial move, the DPP states that the 
drawing interpreted in this way, though clearly an insult and an aff ront 
to Muhammad, is not ridiculing or mocking Muhammad, nor does it 
amount to scorn in the relevant sense since scorn must involve a demean-
ing attitude and a display of positive contempt. In other words, carica-
turing someone as evil or dangerous is not necessarily  –    by the normal 
understanding  –    to poke fun at or to demean or show contempt for this 
person. For these reasons, and since the preparatory work and the juris-
prudence under Article 140 required it to be subject to a very  ‘ narrow 
interpretation ’ , only allowing prosecution in the most severe cases, the 
DPP rejected the call to prosecute.  14         

 Is Article 140, then, dormant? In an important sense, it is indeed fully 
dormant in that there have been no convictions for almost seventy years 
and no prosecutions for forty- fi ve years. It is a weakness of the article that 
its scope  –    which must be seen as highly contextual and fl uent over time  –    
due to the lack of prosecutions has not been tested in court for decades. 
But even so, the high- profi led but failed attempts to secure prosecution 
described here go to show that the article still plays some role in Danish 
society. It has served as a focal point for important public debates, and it 
has been considered as a last resort by those who have sought to secure 
prosecution. 

     13        Vagn   Greve  ,   B å nd p å  h å nd og mund. Straff orf ø lgelse eller ytringsfrihed?   ( K ø benhavn :  Dj ø f/ 
Jurist-  og  Ø konomforbundet ,  2008 ), p.  83  .  

     14     For a critical analysis of the decision of the DPP in the Muhammad cartoon crisis, see    Tim  
 Jensen  ,  ‘  Blasphemy in Denmark  –    Th e Muhammad cartoons, and recent discussions and 
developments  ’ , in   Miriam Diez   Bosch   and   Jordi S á nchez   Torrents   (eds.),   On Blasphemy   
( Barcelona :  Blanquerna Observatory on Media, Religion and Culture ,  2015 ), pp.  7 –   26  .  
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     Th at said, attention should be drawn to one area in which Article 140 
in an indirect fashion is not dormant, in the sense that recent legislation 
has meant that it now has the potential to interact with countries where 
blasphemy legislation is very much alive, for instance Pakistan and Iran.   
Th at is to say, Article 140 is mentioned in the form provided for reli-
gious promulgators (including preachers, missionaries, nuns and monks) 
applying for residence and work permits in Denmark. According to the 
form, the applicant must sign a sworn declaration, answering under oath, 
 inter alia , the following question:

  Have you been sentenced in Denmark for off ences comprised by any pro-
vision of Parts 12 and 13 of the Penal Code or article 136, 140, 266, 266 
a or 266 b of the Criminal Code, or have you been sentenced abroad for 
similar off ences?  15    

  Th e persons most likely to be sentenced for or accused of violating blas-
phemy legislation in countries outside Denmark would be persons belong-
ing to religious minorities, converts or atheists. In other words, the Danish 
provision may mean that people could be denied entry to Denmark 
because their right to express beliefs that are not in accordance with the 
majority religion of a country outside Denmark has been violated. Th is is 
clearly not in line with the Danish position on freedom of religion. 

   Th is legal particularity came to the fore again in 2016 when a draft  bill 
contained a proposal to revise the Aliens Act by means of introducing a 
 ‘ public sanction list ’ . Religious promulgators and others on this list will 
not be admitted to the country.  16   According to the ministry ’ s comments 
to the draft  bill made public in the summer of 2016, the foreigner shall 
not be admitted entrance and residence in the country in cases in which 
he or she has been sentenced according to,  inter alia , Article 140 or a 
similar  provision  outside of Denmark. Also included on the sanction list 
can be persons who would have been sentenced according to Article 140 
had they already been residing in Denmark but who have not been pros-
ecuted in another country because a similar provision does not exist in 
that country. 

     15     See     www.nyidanmark.dk/ NR/ rdonlyres/ CF2F03D2- ED93- 46BE- BA97- 64E81CC  
 4EC5D/ 0/ rf1_ da_ en_  opholdstilladelse_ religioese_  forkyndere.pdf .  

     16     Forslag nr. L 48  –     ‘  Forslag til lov om  æ ndring af udl æ ndingeloven (Indf ø relse af en off entlig 
sanktionsliste over udenlandske religi ø se forkyndere m.fl ., som kan udelukkes fra at indrejse)  ’ . 
Th is bill was introduced on 9 November 2016 and passed by Parliament on 20 December 
2016, available at   www.folketingstidende.dk/ RIpdf/ samling/ 20161/ lovforslag/ L48/ 20161_ 
L48_ som_ fremsat.pdf .  
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   Th e draft  bill was sent to a large number of institutions for formal 
consultation in the summer of 2016, amongst them the Danish Institute 
for Human Rights (Denmark ’ s national human rights institution). In its 
comments, the Institute criticised the inclusion of Article 140 in the draft  
bill concerning the sanction list.  17     Th e Institute fi rst observed that coun-
tries which Denmark normally compares itself to do not have a criminal-
isation of blasphemy, notably Sweden and Norway.  18     To this it was added 
that the provision is rarely used in practice. Th e Institute concluded that 
 ‘ it appears paradoxical that a foreigner who might have been sentenced 
aft er a similar provision to Article 140 should be included on the pro-
posed  ‘ sanction list ’ .  19   Furthermore, the Institute observed that blas-
phemy legislation in some countries has a very wide scope, and hence 
a ban on blasphemy can be used against, for instance, religious minori-
ties and individuals in political opposition in a way that violates their 
human rights.  ‘ Th e draft , then ’ , the Institute continued,  ‘ risks to include 
persons who according to Danish legal tradition have expressed them-
selves about issues which in this country would be considered protected 
by freedom of expression ’ .  20   Th e Institute therefore recommended that 
the ministry exclude Article 140 from the proposed legislative revision.  21   
Considering the Institute ’ s remarks, the ministry subsequently revised 
the comments to the proposal, indicating that it is those persons who 
have been sentenced abroad under similar  circumstances  (and not similar 
provisions) as those which could result in a conviction in Denmark who 
will be denied entrance to Denmark.  22   Th e bill was passed in Parliament 
20 December 2016.  23            

  16.4     International Human Rights Bodies: Th e UN Special 
Rapporteur on Freedom of Religion or Belief 

   In March 2016, the UN Special Rapporteur on freedom of religion or 
belief, Professor Heiner Bielefeldt, undertook a country visit to Denmark. 

     17     Danish Institute for Human Rights,  H ø ring over udkast til lovforslag om indf ø relse af en 
off entlig sanktionsliste over udenlandske forkyndere m.fl . som kan udelukkes fra at indrejse  
(1 November 2016), available at  http:// menneskeret.dk .  

     18      Ibid. , 6.  
     19      Ibid. , 7.  
     20      Ibid. , 7.  
     21      Ibid. , 7.  
     22     See   www.ft .dk/ samling/ 20161/ lovforslag/ l48/ bilag/ 1/ 1689043.pdf .  
     23     See   www.ft .dk/ samling/ 20161/ lovforslag/ L48/ BEH3- 39/ forhandling.htm#dok .  
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It was the fi rst time that a UN Special Rapporteur on freedom of religion 
or belief paid an offi  cial visit to the country. Heiner Bielefeldt in his pre-
liminary fi ndings pointed to the paradoxical approach of Danish legisla-
tion and practice towards freedom of expression:

  Th e Danish society has the reputation of highly valuing freedom of expres-
sion and preferring a rather straightforward way of communicating. It thus 
came as a surprise when the previous Government in 2015 announced that 
it would keep the existing blasphemy provision  –    Article 140 of the Penal 
Code  –    on the law books, even though it has not been used since many dec-
ades. Another surprising feature was that those pleading for maintaining 
the blasphemy provision mostly represented the left - leaning spectrum of the 
party system. Th e stereotypical assumption that it is usually the conserva-
tives who wish to protect religious feelings by law, while liberals and left ists 
care more about free speech was thus somehow turned upside down.  24    

  In some of the interviews conducted during his visit, the Special 
Rapporteur observed that a number of the interlocutors expressed con-
cern that an abolition of the blasphemy ban would send a signal that 
might alienate the Muslim minorities. He responded to this concern by 
drawing attention to the fact that legally speaking other provisions of the 
Penal Code off er protection against hate speech and similar off ences:

  Some interlocutors opined that abolishing the blasphemy provision could 
send a wrong signal, possibly alienating the Muslim population, who gen-
erally feel targeted by many ugly manifestations of hatred, above all in 
social media. However, one may wonder whether the hate- speech provi-
sion (Article 266b of the Penal Code), which inter alia covers threatening, 
humiliating and degrading speech acts targeting people on the ground 
of their religion would not suffi  ce. Indeed, it seems that the Government 
cannot imagine any actual use of the blasphemy provision except in very 
narrow circumstances, for example, when a holy book or other highly sym-
bolic item would be publicly burnt, destroyed or otherwise desecrated.  25      

  In addition, the Special Rapporteur focused on the unfortunate eff ect that, 
in his opinion, the Danish blasphemy ban can have on the global scene:

  Th e intention underneath the decision to keep the blasphemy provision is 
certainly understandable. However, it sits uneasily with the general pol-
icy adopted by EU members States to call for repealing blasphemy law 
worldwide. During a conference held in Jeddah (Saudi Arabia) last year, 

     24      Preliminary fi ndings of Country Visit to Denmark by Heiner Bielefeldt, Special Rapporteur 
on freedom of religion or belief , March 2016, at para. VII (available on   www.ohchr.org/ EN/ 
NewsEvents/ Pages/ DisplayNews.aspx?NewsID=18500&LangID=E ).  

     25      Ibid.   
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the Danish blasphemy provision was cited by one presenter as an example 
allegedly indicating an emerging international customary law on  ‘ com-
bating defamation of religions ’ . Th is is certainly not the position taken by 
Denmark in international forums  –    on the contrary. Just as abolishing the 
blasphemy provision could lead to misunderstanding domestically, main-
taining the provision obviously can cause a diff erent type of misunder-
standings, not least in the international arena.  26    

  In other words, by retaining the blasphemy ban, Denmark may seem to 
legitimize the use of blasphemy legislation in countries where freedom of 
religion is violated by means of such legislation.    

  16.5     National Human Rights Bodies 

   Th e Danish Institute for Human Rights generally speaking recommends 
that Denmark abolish the criminalisation of blasphemy and regularly 
advises the government to  ‘ take steps to abolish the criminalisation of 
blasphemy under Article 140 of the Criminal Code ’ .  27   Th e institute ’ s view 
is summed up in an offi  cial report from 2015, taking into account a recent 
report of the Criminal Law Council:

  Since the cartoon crisis in 2005, there have been public and political 
debates about the extent to which Danish law should take account of free-
dom of expression. In this connection, the Criminal Law Council has 
reviewed the legal implications of a possible abolition of the Penal Code ’ s 
provisions prohibiting blasphemy and has stated that the prohibition does 
not preclude sharp criticism of religion and religious dogma. Th e govern-
ment has therefore decided not to propose repealing the blasphemy ban. 
Th e Danish Institute for Human Rights, however, recommends a repeal of 
the ban on blasphemy, as human rights do not protect against blasphemy 
of religion. A prohibition of the burning of religious works and similar acts 
can also be enforced by other means.  28        

  16.6     Recent Developments 

   A few weeks aft er the terrorist attack on  Charlie Hebdo , on 25 February 
2015, the Danish government decided not to pursue the abolition of 

     26      Ibid.   
     27     See, e.g., Th e Danish Institute for Human Rights,  Human Rights in Denmark. Status 2015 –   16. 

A summary  (2016), p. 69 (available at   www.humanrights.dk/ sites/ humanrights.dk/ fi les/ 
media/ dokumenter/ udgivelser/ status/ status_ 2016_ uk_ summary.pdf ).  

     28     Danish Institute for Human Rights,  Ytringsfrihed. Status 2014 –   15  (2015), p. 16 (available at 
 http:// menneskeret.dk/ sites/ menneskeret.dk/ fi les/ media/ dokumenter/ udgivelser/ status/ 
2014 –   15/ delrapporter/ ytrings frihed.pdf  (authors ’  translation).  
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Article 140.  29   Th e decision, we shall submit, was centrally infl uenced by 
the Danish Criminal Law Council ’ s  Report on the Legal Consequences of 
the Abolition of section 140 on Blasphemy in the Criminal Law . Most of the 
political parties with the exception of Danish People ’ s Party and Liberal 
Alliance had waited for the report before making a fi nal decision on aboli-
tion, and it is clear from the remarks of key politicians that the report had 
a deciding infl uence on the decision not to abolish Article 140. In the fol-
lowing analysis, we fi rst look at the central considerations and arguments 
of the report and then at the views expressed by the political parties as 
well as Danish PEN in 2015, following the publication of the report. We 
will then proceed to present some of the responses to the report by reli-
gious communities.   

  16.6.1     Th e Report of the Criminal Law Council 

   Th e Council gives an account of what it expects would be the positive and 
negative eff ects of abolition, leaving it to the politicians to weigh the pros 
and cons in a concluding political deliberation. Six pro- abolition argu-
ments were presented. 

     Th e fi rst argument observes that Article 140 is outdated, since the views 
on what should be the proper limits to free speech today have moved too 
far away from what they were when the law was originally framed. Th e 
types of speech acts that were intended to be criminalised by the section 
are no longer considered apt for punishment, as the very fact that the law 
has been dormant for decades also goes to show. And in these circum-
stances, the fact that Article 140 is still formally in force despite being de 
facto obsolete can be an aff ront to and cause anger in those who  –    taking 
the article ’ s words at face value  –    lodge a complaint and expect a prosecu-
tion in vain.  30     

   A second point in favour of abolition is that, given the positive value 
of free debate and its role in democracy, any limitation on free speech is, 
other things being equal, something to be avoided. Assuming further that 
in today ’ s secular society there are no special reasons for protecting reli-
gious feelings in distinction from feelings arising from, for example, ethi-
cal, political or social beliefs, it seems unwarranted to exclude religious 
matters from the general principle that it is better to counter problematic 

     29     See   www.ft .dk/ samling/ 20141/ almdel/ reu/ bilag/ 194/ 1501104.pdf .  
     30     Criminal Law Council, 2014 Report, pp. 25 –   27.  
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exercises of the right to free speech such as blasphemous acts by reasoned 
counterargument than by prohibition and punishment. Legal sanctions 
may even allow the blasphemer to portray himself as the victim of perse-
cution for his views.  31     

   A third argument notes that Denmark by abolishing Article 140 will 
bring itself in line with other Western countries  –    including especially the 
neighbouring countries Sweden and Norway  –    as well as with the recom-
mendations of international bodies like the Council of Europe, the Venice 
Commission and UN regarding the criminalization of public disrespect 
for religion. Aft er abolition, Denmark would also stand stronger when 
criticising countries in other parts of the world for banning criticism 
against religion, though even today such criticism can be made against 
countries with, for example, much more restricting bans or a bias in 
favour of the majority religion or disproportionate sentencing.  32     

   Fourthly, the article limits the possible blasphemous acts to acts com-
mitted against a  ‘ lawfully existing religious community in this country ’ . 
Th ere are, however, today more than 270 approved such communities in 
Denmark and, accordingly, determining whether the doctrines or acts of 
worship have been blasphemed against can in some cases require that the 
court gets involved in complex theological investigations. Th is, in turn, 
would draw courts into matters where they have no competency and, fur-
thermore, the requirement of predictability under the rule of law would 
not be fulfi lled since it will be diffi  cult to know in advance of these theo-
logical investigations when one is breaking the law.  33     

   A fi ft h reason to abolish according to the Council is that the fact that 
Danish society has become more multi- religious should not reverse the 
trend towards a growing tolerance of criticism of religion  –    as for instance 
displayed in the jurisprudence of Article 140  –    merely out of fear for the 
violent reactions by adherents of the religion mocked or scorned. Th us, 
the principle should be that  ‘ it is not the critic (the person scorning) that 
ought to have to tolerate a limitation in his or her freedom of expression, 
but the state which in the relevant cases has to use the necessary resources 
to protect this person ’ s freedom of speech and safety against violent reac-
tions from adherents to the criticized (scorned) religion ’ .  34     

     31      Ibid. , p. 29.  
     32      Ibid. , pp. 27 –   28.  
     33      Ibid. , pp. 28 –   29. Th e point is supported by the Danish Institute for Human Rights in its 

comments to the hearing of the Council ’ s report (Jr.nr. 510.10/ 31819/ CBA/ MAF).  
     34      Ibid. , p. 30 (authors ’  translation).  
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   A fi nal reason, formulated by the council, in favour of abolition is that 
prosecutions under Article 140 may in fact be counterproductive in that 
the court case itself can be used as a means to spread the message and 
eff ect of the original blasphemous act much more eff ectively than the 
original act  –    as arguably happened in the 1938 case.  35       

     In opposition to these arguments for abolition, the Council points to 
a set of considerations that can be summed up in the following man-
ner: Article 140 is necessary as a means to protect public safety in certain 
extreme cases in which no other law  –    Article 266b on hate speech in 
particular  –    will suffi  ce. All the arguments against abolition are premised 
on the notion that  –    in jurisprudence and preparatory works  –    Article 140 
has been given a very narrow interpretation so that only the most severe 
degrading treatment of the doctrines or practice of worship of a religion is 
within the scope of the provision. Th e recurring examples in the Council ’ s 
report of acts that could be breaches of Article 140 depending on circum-
stances are, in accordance with this, actions like the burning of or public 
urination on the Bible or Quran.   

   Th e fi rst argument against abolition states that the kind of act that vio-
lates Article 140 in its current narrow interpretation  –    such as the public 
burning of a holy book  –    can be seen as in and of itself constituting such 
a severe violation of the feelings of others that it ought to be punishable. 
Furthermore, since criticism of religion  –    even very  ‘ strongly formulated ’  
criticism  –    is possible without causing such strong off ence, it is  ‘ diffi  -
cult to fi nd reasons worth recognizing for allowing that such a deliber-
ate degrading treatment of holy scriptures should go unpunished by the 
Penal Code ’ .  36   Th e limitation on freedom of speech imposed by a narrowly 
interpreted Article 140 is  –    according to this point of view  –    very small 
relative to the gains achieved by the avoidance of such severe violations 
of feelings.   

   Th e second argument worries about the eff ects of the very act of abol-
ishing Article 140 in the current situation. Arguably, even if the intention 
behind an abolition would be to communicate that religious feelings are 
not seen as so important that they need special protection, it could also 
send the signal that it is now morally acceptable to mock and scorn reli-
gious doctrines or practices of worship intentionally. According to this line 
of argument, it is important how an abolition would be interpreted  –    inside 

     35      Ibid. , p. 30.  
     36      Ibid. , p. 31.  
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but especially outside Denmark where the signal might be simplifi ed or 
even deliberately distorted. In particular, it could be seen as a hostile signal 
not just to religions as such but  ‘ especially to particular religions ’   37  . Th ere is 
little doubt that this passage hints at the possible repercussions of an aboli-
tion to the relations to Muslim citizens and Muslim states.   

   Th e Council ’ s fi nal proposed argument against abolition probably car-
ried most weight in the subsequent political decision. Article 140 may be 
indispensable since  –    without it  –    there is no way to take legitimate action 
against certain types of public disorder. Th e public disorder in question 
is not the one caused by those who off end the religious feelings. Rather, 
the concern is more that those persons who have experienced off ense to 
their religious belief or practices  ‘ in a form of vigilante reaction commits 
malicious damage or violence or make threats ’ .  38   Certain actions apt to 
severely hurt religious feelings  –    the only examples mentioned are the 
burning of or urination on the Quran or Bible  –    are not punishable by 
other laws or regulations since they may be performed in such a way that 
they do not break laws or by- laws on public order, on malicious damage, 
on causing danger by lighting fi re in public places or on public indecency 
(or at least would only incur minor fi nes), and they may not involve a 
threat to or a humiliation or degradation of individuals on account of 
their religion which would enable the use of Article 266b. Th us, without 
Article 140, the police would lack the possibility to take preventive action 
against actions that would likely cause others to react violently. Even if 
the police are obliged to protect the off ending citizens against the possible 
violent attack from those who have been off ended, it is  –    according to this 
perspective  –    a legitimate interest to instead seek to prevent the violence 
by taking legal sanction against those who off end.        

  16.6.2     Political Reactions following the Report 
of the Criminal Law Council 

   Th e report of the Criminal Law Council did not result in a draft  bill on the 
abolition of the ban on blasphemy, but it did trigger political and public 
debates. Th e majority of the political parties formulated their views on the 
possibility of abolishing Article 140.   Th e view of the Social Democrats, 
leading the government coalition, was expressed in a statement by the 

     37      Ibid. , p. 33.  
     38      Ibid. , p. 34.  
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Minister of Justice, Mette Frederiksen, who in an offi  cial response to the 
publication of the Council ’ s report announced the Government ’ s decision 
not to introduce a bill to Parliament proposing an abolition of Article 140:

  Th e Criminal Law Council ’ s review shows that the article on blasphemy is 
not a hindrance to criticism of religion.  . . .  At the same time, the Council 
points out that if the article is abolished there could occur public burnings 
of holy books like the Bible or the Koran that the authorities could not act 
against. I fi nd it diffi  cult to see how we achieve a stronger society, or how 
it could enrich the public debate, if it was made legal to burn holy books.  39      

  Interestingly, the aforementioned point of the Criminal Law Council led 
the Danish Social- Liberal Party ( Radikale Venstre ) to draw a diff erent 
conclusion, namely that an abolition of Article 140 would have very little 
actual eff ect and, thus, that the law is redundant.  40     

   Th e Conservative People ’ s Party ( Konservativ Folkeparti ) saw reason 
in keeping Article 140 because of the symbolic value of the law. Th e law 
 ‘ signals that in this country we wish to respect people for whom faith 
is important regardless of the nature of the faith ’ . Th e centre- right party 
( Venstre ) expressed that there were diff erent opinions within the party; the 
party therefore held that it did not have an offi  cial viewpoint at this stage.   

   On the far left , Th e Red- Green Alliance ( Enhedslisten ) saw the ban as 
an unnecessary limitation of freedom of expression.  ‘ Legislation should 
protect people but not gods ’ . Also on the left  side of the political spectrum, 
the Socialist People ’ s Party ( Socialistisk Folkeparti ) was open to discuss-
ing the issue of abolishing Article 140. However, they underlined that an 
abolition must not result in scorn of religious minorities.   

   At the other side of the political spectrum, we fi nd two parties who 
agree with the Red- Green Alliance that Article 140 should be abolished. 
Th e liberal party ( Liberal Alliance ) had previously introduced a draft  
bill on the abolition of the ban  41   and retained its support for an aboli-
tion. Th eir view was, fi rst, that it is important to highlight that Denmark 
embraces extensive freedom of expression and that no one can be pros-
ecuted for blasphemy. Second, the party observes that some individuals 
might restrain their expression because of the current law. Th ird, the party 

     39     Author ’ s translation; original available at   www.justitsministeriet.dk/ nyt- og- presse/  
 pressemeddelelser/ 2015/ straff elovraadets- udtalelse- om- de- juridiske- konsekvenser- af- en .  

     40     Th is and the following viewpoints of the political parties were collected by the Danish 
national newspaper  Kristeligt Dagblad , available at   www.kristeligt- dagblad.dk/  
 folketingsvalg- 2015/ skal- blasfemiparagraff en- afskaff es .  

     41     See   www.retsinformation.dk/ forms/ R0710.aspx?id=141246 .  
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supports an abolition because of Denmark ’ s international relations:  ‘ For 
without the paragraph we can actively do something to improve the situ-
ation for persons in other countries, without anyone pointing out that 
Denmark has a blasphemy law ’ .   

   Finally, the Danish People ’ s Party ( Dansk Folkeparti ) fi nds no reason 
whatsoever to retain Article 140 and believes that freedom of expression 
should be as extensive as possible. Th e party had introduced a draft  bill 
to Parliament in 2013  42   and again in 2015 following the decision of the 
government not to introduce a draft  bill on the abolition of Article 140.  43     

 Accordingly, we see that Danish political opinion is divided on the 
issue. Th e determining factor is not whether the party is on the left  or 
right side of the political spectrum. Similarly, those defending the ban do 
it for diff erent reasons, namely out of concern for either public safety or 
the situation of religious minorities in particular.    

  16.6.3     Danish PEN 

   Th e Danish PEN in its reaction to the report of the Criminal Law Council 
acknowledges that the Council more or less discourages an abolition due 
to the unrest potentially resulting from such an abolition.   For that reason, 
and in particular in light of the recent terror attack in Copenhagen, the 
Danish PEN expresses understanding of the government ’ s hesitation to 
abolish Article 140.   Instead, the Danish PEN recommends that the gov-
ernment prepare an abolition of the ban on blasphemy in the longer term, 
notably by means of initiatives in the educational system (from kindergar-
ten to high school), aiming at establishing an understanding of freedom 
of religion and freedom of expression (including the right to criticism 
and satire) as two rights that are not in opposition to one another. On the 
contrary, both rights are preconditions for a free, democratic and open 
society. Th e president of the organisation stated:  ‘ Th e aim must still be to 
liberate criticism of religion and satire, also in Denmark. If today there is 
indeed reason to be scared, we must urgently create an understanding for 
an abolition of the ban on blasphemy tomorrow ’ .  44      

     42     See   www.retsinformation.dk/ eli/ ft / 201312L00086 .  
     43     Th e draft  was never put through parliamentary debates due to an up- coming election. See   

www.ft .dk/ samling/ 20141/ lovforslag/ L206/ som_ fremsat.htm#dok .  
     44      ‘ Dansk PEN:   ‘ Drop loven om blasfemi ’ , 2 March 2015, available at  http:// danskpen.dk/ 

dansk- pen- drop- loven- om- blasfemi/    (author ’ s translation).  

Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108242189.018
Downloaded from https://www.cambridge.org/core. Syddansk Universitesbibliotek - SDU, on 02 Jan 2019 at 08:06:20, subject to the Cambridge

https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781108242189.018
https://www.cambridge.org/core


lars grassmé binderup & eva maria lassen448

   448

  16.6.4     Voices of Danish Religious Communities 

     Until the 1970s, the religious landscape of Denmark was homoge-
nous, with almost all citizens belonging to the Danish People ’ s Church, 
 Folkekirke . Today, the picture is more diverse with approximately 78.2 
percent belonging to the Folkekirke. A large number of Christian reli-
gious communities exists outside of the Folkekirke. Approximately 4 to 
5 percent of the population is Muslim, whereas the Jewish community in 
Denmark, the country ’ s oldest non- Christian community, recognised by 
Royal Decree in 1682, has approximately 7,000 members.   

   On 27 February 2015, the Report of the Criminal Law Council was 
sent for consultation to, inter alia, religious communities. A number of 
these took part in the consultation process, submitting comments to the 
Ministry of Justice.  45     

   Th e bishops of the Danish Folkekirke submitted a shared response 
with one dissident voice. It is not an argument for abolition, the bishops 
claim, that the law has been dormant since the 1970s, as the regulation 
may have the eff ect of  ‘ regulating behaviour ’ . In addition, it can be a useful 
instrument in particularly diffi  cult situations in the future. Th e bishops 
added that

  an abolition [of the law] may be perceived not only as a signal that reli-
gious feelings today are considered less important, but also as a signal that 
it is outright morally acceptable intentionally to violate such religious feel-
ings by means of scorn and mockery.  46    

  In conclusion, and also including other refl ections of the Criminal Law 
Council on the eff ect abroad and in Denmark of an abolition, the bishops 
state that concern for freedom of expression does not at present amount 
to a reason for abolishing the ban on blasphemy. 

 One bishop from the Folkekirke (the bishop of the diocese of Elsinore) 
submitted a dissenting opinion, arguing that  ‘ a conservation of the ban 
can be seen as a signal that religion or religious individuals exist within 
a  “ zone of untouchability ” , above criticism ’ . Th is is not, according to the 
bishop, consistent with Danish tradition that has allowed, for instance, 

     45     Th e comments to the report of the Criminal Law Council of religious communities can be 
found in  ‘ Comments regarding the Report of the Criminal Law Council concerning the 
legal consequences of an abolition of the Penal Code ’ s Article 140 on blasphemy. Report 
no. 1548/ 2014 ’  (author ’ s translation; original available at   www.ft .dk/ samling/ 20141/ 
almdel/ reu/ bilag/ 299/ 1527819.pdf ).  

     46      Ibid.   
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the Danish State Church to be exposed to ridicule. Th e bishop also argues 
that an abolition of the ban on blasphemy will send a signal that freedom 
of religion has priority over the ban on blasphemy and that it is legitimate 
freely to practise one ’ s religion and to convert without this coming into 
confl ict with a ban on blasphemy.  47     

   Another response was submitted by the bishop of the Roman Catholic 
Church in Denmark. Th e bishop emphasised the fear that an abolition of 
the ban can lead to civil unrest, for instance in response to the burning 
of the Quran.  ‘ In our view, the signifi cance of the ban on blasphemy is 
therefore that it provides an important contribution to the protection of 
citizens against violent acts or other damage ’ .  48   Retaining Article 140 will 
also protect Danish citizens when travelling abroad, as its abolition might 
result in global unrest:  ‘ Th e burning of the Quran is an expression which 
in the present globalised world with great certainty will lead to attacks 
on the public order and peace ’ . He adds that although the objective of the 
blasphemy law  ‘ is not to protect the feelings of religious persons but to 
secure public order and peace, the consideration of such feelings is not 
without signifi cance ’ . Th e government is, in his view, therefore, right in 
not proposing a draft  bill on the abolition of the ban.   

   Yet another response was submitted by the Jewish community in 
Denmark. Th e Jewish community approached the report of the Criminal 
Law Council from two angles. Firstly, they addressed the issue of  ‘ free 
opinion making ’ . Supporting the view that the debate must be as free as 
possible, it is the view of the Jewish community that the ban on blas-
phemy does not hinder free opinion making. Second, they looked at the 
blasphemy ban in context of societal tendencies. Th us they observe with 
concern a tendency to limit the rights and the legal space for the practices 
of religious minorities, recently most clearly expressed in the prohibition 
of ritual slaughter and in the debate about a possible prohibition of male 
circumcision. In this context, it is the conviction of the Jewish community 
that one of the aims of Article 140 is to safeguard citizens belonging to a 
minority religion against verbal persecution. Th ey conclude:

  We consider it highly doubtful that an abolition of Article 140 will have 
any positive signifi cance or eff ect in relation to the framework for soci-
ety ’ s debate on religion. On the contrary, we fear that the tendencies which 
have become particularly apparent over the last couple of years would be 

     47      Ibid.   
     48      Ibid.   
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further cemented. Th e result would be a lesser protection of and tolerance 
towards religious minorities.  49    

  On this basis, the Jewish community recommends that Article 140 shall 
not be repealed.   

   Finally, Dansk Muslimsk Forening, a Shia- Muslim community, sub-
mitted a response which in fact called for a  more extensive  blasphemy 
law. Th e community believes that an abolition of the ban will lead to 
misinterpretations and misunderstanding vis-   à - vis the religious commu-
nities both in Denmark and abroad. Th is can lead to severe safety risks 
and even increase the risk of terror attacks in Denmark. Based on recent 
experiences in the country, the community recommends that the scope 
of Article 140 shall be extended by being formulated in such a way as to 
protect religious individuals ’  right to venerate whatever religious symbols 
they please without being exposed to violations in the name of freedom of 
expression or anything else.  50     

 To sum up, there is a feeling among most of the religious communities 
referred to here that the blasphemy ban should be retained.   Th e majority 
of the bishops of the Folkekirke, for instance, express the view that the 
ban can have a certain regulating eff ect on the population ’ s behaviour.   In 
addition, the defence of the blasphemy ban is by some respondents linked 
to the perception that freedom of religion is under pressure, especially for 
minorities. Th is perception should be seen in context of a broader societal 
tendency:  in recent years, individuals belonging to religious minorities 
increasingly fear that present and future legal interventions in religious 
practices will limit their individual and collective freedom of religion. In 
addition, a sometimes heated debate in the media and among politicians 
about such intervention may result in a sense of  ‘ us –   them ’  dichotomy 
between religious minorities and the majority population. To   take a nota-
ble example, the Jewish community is worried that a future prohibition of 
circumcision of boys  –    a prohibition oft en supported in the public debate  –    
 will threaten the existence of Jewish life in Denmark because of the cen-
trality of this ritual for Jewish identity.  51     

   Th e perception that religious minorities are under pressure in Denmark 
was further intensifi ed in 2016 when new legislative initiatives were 

     49      Ibid.   
     50      Ibid.   
     51     Eva Maria Lassen,  ‘ Th e EU and religious minorities under pressure ’  (2016)  European 

Yearbook on Human Rights  159 –   172, p. 162.  
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launched. In the spring of 2016, a television documentary gave insight 
into alleged threats from religious extremists, endeavouring to encourage 
a parallel legal system within Danish Muslim communities and depriv-
ing members of their legal rights.   Th is resulted in a political agreement 
among the government, the Social Democrats, the Danish People ’ s Party 
and the Conservative People ’ s Party about initiatives  ‘ targeting religious 
promulgators who seek to undermine Danish law and values and to sup-
port parallel legal systems ’ .  52     Th e agreement resulted in a number of legis-
lative proposals, most of which are widely opposed by both the majority 
church and the minority religious communities because they are per-
ceived as throwing suspicion on all religious groups and seen as a limita-
tion of freedom of expression or expression by religious promulgators.       

  16.7     Concluding Remarks 

     Should section 140 remain part of Danish law? And what is the likeli-
hood that it will be abolished in the coming years? In recognition of the 
force of the arguments advanced in favour of abolition by the Criminal 
Law Council as described earlier, we aim here mainly to give a critical 
discussion of the reasons against abolition as presented by the Council  53   
 –    the very reasons that appear to have swayed the politicians in power in 
2015  –    and some of the other arguments against abolition featuring in the 
previously discussed survey.   

 First of all, it must be recognised both that a dormant law can still have 
a regulatory eff ect on behaviour despite the lack of prosecutions or con-
victions and that, in principle, it can still be a  ‘ useful instrument in a pos-
sible future grave situation ’ .  54   So the dormant status alone does not justify 
abolition. Th is fact  –    that laws can have an eff ect even without leading 
to prosecutions or convictions for a very long period  –    has two sides of 
course. On the one hand, defenders of the dormant law will say that it 
can still have pre- empted severe violations of the feelings of religious per-
sons and the violence that they might ignite. Conversely, critics of the law 
can point out that, even if dormant, a law can have had a chilling eff ect 
on public criticism and debate about religion amounting to a threat to 
freedom of speech. It is not our view that the law has had this eff ect in 

     52     Ministry of Ecclesiastical Aff airs, 31 May 2016, available at  www.km.dk/ fi leadmin/ share/ 
kursus/ Aft alepapir.pdf .  

     53     Criminal Law Council, 2014 Report, pp. 31 –   36.  
     54     Criminal Law Council, 2014 Report, p. 32.  
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the Danish context in recent decades. Since the cases from the 1970s and 
1980s described earlier, we submit, there has in eff ect been no legal limit 
to criticism of religion in Denmark.   It is important to remember that the 
Muhammad cartoons  –    that of course constituted a rather severe provo-
cation of the religious feelings of Muslims  –    were not met by prosecution 
under Article 140. If something has a chilling eff ect on free speech in 
Denmark today, it is much more relevant  –    such as the editor of  Jyllands- 
Posten , Flemming Rose, in his justifi cation for publishing the Muhammad 
cartoons  55    –    to point to the self- censorship caused by the threat of vio-
lence by those who might be off ended.   

   Turning now to our evaluation of the Council ’ s arguments against abo-
lition, the argument based on the premise that certain very severe types 
of hurt to religious feelings  –    simply because of their nature of being very 
severe  –    ought to be criminally punishable appears very weak. First of 
all, it begs the question of why religious feelings are more worthy of pro-
tection than feelings directed at other types of beliefs  –    political, moral, 
existential or social. Secondly, the related judgment that Article 140 (in its 
current narrow interpretation) is just a  ‘ minor limitation ’  of the right to 
free expression appears to be based on the idea that a political majority 
can decide what types of symbolic acts directed at beliefs and practices are 
so problematic that they become apt for criminal punishment. Th is can 
be seen as highly problematic, since exercises of free speech  –    be it in the 
form of symbolic acts or otherwise  –    that attack beliefs or practices argu-
ably as a matter of principle should be countered by criticism in public 
debate as opposed to legal restrictions.   Th at is, at least if they do not con-
stitute veiled attacks on the rights of groups of citizens of the kind that is 
rightly punishable by hate speech laws such as Article 266b of the Danish 
Criminal Code.   Th e fundamental principled fl aw of Article 140, thus, is 
that it formally defends  beliefs and practices  as opposed to (the rights of) 
 individuals .   

   Th e second argument against abolition appears to be not so much a 
principled defence of the article but instead an argument that relies heav-
ily on the particular historical context at the time of the proposed aboli-
tion. It worries about how the signals expressed by the very act of abolition 
in the current situation would aff ect Danish society and especially Danish 
relations to foreign (Islamic) powers. Th ere is no doubt that the worry 

     55     Flemming Rose,  ‘ Why I published those cartoons ’ ,  Washington Post , 19 February 2006, available 
at   www.washingtonpost.com/ wp- dyn/ content/ article/ 2006/ 02/ 17/ AR2006021702499_  
 pf.html .  
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here is that abolition might reignite the crisis following the publication 
of the Muhammad cartoons in 2005 –   2006. We shall comment on this in 
our fi nal remarks.   

   However, there is also the more principled worry  –    not particularly 
emphasised in the report but featuring strongly in the hearings of the reli-
gious communities  –    that the signal sent by an abolition would negatively 
aff ect the status of minority religions. Th is fear was expressed by, amongst 
others, the Jewish community in Denmark and accentuated by the fact 
that a number of religious (especially Jewish and Muslim) minorities see 
themselves as being under increasing pressure in Denmark. Th e question 
is, however, whether such a negative eff ect of abolition could not be coun-
tered by other, primarily non- legal, means. Th e UN Special Rapporteur 
on freedom of religion or belief addressed this question in his preliminary 
report on Denmark, calling for,  inter alia , educational and communica-
tive eff orts to combat intolerance towards religious minorities:

  I would therefore like to refer to an action plan elaborated under the aus-
pices of the UN Offi  ce of the High Commissioner for Human Rights, in 
October 2012 in Rabat. Without denying the need for restrictive measure 
in extreme cases the  ‘ Rabat Plan of Action ’  calls upon States to repeal any 
remaining blasphemy laws. At the same time, the Rabat Plan emphasizes 
the primacy of non- restrictive measures to counter incitement to acts of 
hatred, for instance, through cross- boundary communication, educational 
eff orts, community outreach, fair representation of minorities in public 
media, as well as solidarity actions in support of targeted individuals or 
communities.  56    

  As we have seen, the same approach has been advocated by the president 
of PEN, Denmark. We believe that legal measures for the extreme cases 
(i.e. Article 266b) coupled with non- legal measures which directly attack 
the issues of intolerance towards religious minorities would be far more 
appropriate and sustainable tools than Article 140 to address these con-
cerns about the situation of religious minorities in Danish society.     

   Th e fi nal anti- abolition argument  –    that appears to have swayed many 
politicians  57    –    is based on concerns for public order and safety, thus fear-
ing future victims of violent reactions by those off ended. Again, the weight 
of the argument is enhanced by the contextually based fear that a pub-
lic burning of the Quran might reignite an international crisis with the 
Muslim world or could give rise to a worsening of the relations between 

     56     Special Rapporteur, Preliminary fi ndings of Country Visit to Denmark, at para. VII.  
     57     See the earlier quote from Mette Frederiksen.  
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religious and other groups internally in Denmark or, more seriously, that 
radicalised religious extremists might use the occasion as a pretext for ter-
rorism. Th is fear appears to loom large in both the advice of the Council 
and the minds of the politicians and some religious leaders. Th e argument 
has, however, two fundamental weaknesses in our view. 

 First of all, it is not clear that Article 140 is an indispensable tool to 
secure order in these extreme scenarios as argued by the Council.   Legal 
experts in Denmark disagree about whether there are  ‘ realistic examples, 
that would fall under Article 140, but not also under Article 266b ’ .  58     Th e 
council appears to envision a case in which a public burning of the Koran 
or Bible is done in such a way that no threat, insult or degradation to a reli-
gious group occurs.   Henning Koch reminds us  –    in an attempt to show the 
indispensability of Article 140  –    that during the height of the Muhammad 
cartoon crisis, the rumour that someone was going to burn the Quran in 
the Copenhagen City Hall Square was met by an announcement by the 
Copenhagen Police that the perpetrators in the event would be arrested 
and prosecuted under Article 140.     Th e Danish Foreign Minister Per Stig 
M ø ller relayed this announcement on live Arabic television in an eff ort to 
calm tempers aft er the rumour had spread to the Arab world.  59       However, 
it is not realistic to think that such a book burning would not also have 
been a violation of Article 266b, since the very groups that could have 
perpetrated it would undoubtedly also have been strongly anti- Muslim.   

     A related worry, also expressed by Henning Koch, is that what on the 
face of it appears to be reasoned attacks on religious doctrines may in fact 
be indirect or veiled discriminatory attacks on minority groups. Without 
Article 140, the possibility for taking legal action against such indirect 
attacks would wither. But, again, it is not evident that such attacks could 
not always also be convicted under Article 266b.     Vagn Greve points to a 
recent conviction in which members of the youth branch of the Danish 
People ’ s Party had been convicted under Article 266b aft er having linked, 
on a political poster, belief in the Quran with things like mass rape and 
honour killings. In other words, the jurisprudence of Article 266b shows 
it to be fully adequate as a means to counter indirect hate speech.       

   Th e second fl aw in the council ’ s case against abolition is already 
expressed in the pro- abolition argument in the report. Punishing persons 

     58     Statement made by legal scholar Vagn Greve in an expert hearing in the Danish Parliament 
in 2008, as cited by the Criminal Law Council, 2014 Report, p. 91.  

     59        Henning   Koch  ,  ‘  Ytringsfrihed og tro  ’ , in   Lisbeth   Christoff ersen   (ed.),   Gudebilleder   
( Denmark :  Tiderne Skift er ,  2006 ), pp.  77  –     79  .  
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off ending religious feelings rather than protecting them and punishing 
instead the off ended who are willing to turn to vigilante violence as a mat-
ter of principle gets things the wrong way around. It can even amount to 
appeasing or allowing oneself to be intimidated by those who threaten 
to turn to violence  –    and in the extreme case even to giving in to terror-
ism. And it is perhaps symptomatic of a deeper problem with the under-
lying approach, namely that the strong emphasis on securing public order 
rather than protecting everyone ’ s right to free speech fails to recognise 
that free society sometimes results in deep rift s and confl icts over basic 
values and beliefs and that unlawful violence resulting from these diff er-
ences in opinion must be addressed as unlawful violence rather than be 
attempted to pre- empt by legally restricting freedom. It is, aft er all, ultim-
ately those who turn to violence or threats of violence that are a danger to 
peace and safety. 

 Th at said, it must be recognised that concern for public order and 
safety can in certain extreme situations outweigh rights to free speech. 
  Th e most recent Danish decision to retain Article 140 was made by politi-
cians strongly impressed by not just the Muhammad cartoon crisis but 
also the  Charlie Hebdo  and Krudtt ø nden terrorist attacks occurring just 
weeks earlier.   It is understandable that politicians did not want inadvert-
ently to trigger violence and possible threats to innocent life by timing 
the abolition badly. It seems that Denmark is caught up in the genuine 
dilemma that there is on the one hand a widespread popular and political 
agreement that Article 140 in principle must be given up, but also a sense 
that the timing of an abolition now would be bad and will probably, and 
sadly, remain so for a while.           

Core terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108242189.018
Downloaded from https://www.cambridge.org/core. Syddansk Universitesbibliotek - SDU, on 02 Jan 2019 at 08:06:20, subject to the Cambridge

https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781108242189.018
https://www.cambridge.org/core

